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REMARKABLE TRIALS, No. 2. 





CIRCUMSTANTIAL EVIDENCE. 
Du Moulin’s Case: 


Jaques Du Moun, a French refugee, 
having brought over his family and a small 
sum of money, employed it in purchasing 
lots of goods that had been condemned at 
the custom-house, which he again disposed 
of by retail. As these goods were such 
as, having a high duty, were frequently 
smuggled, those who dealt in this way 
were generally suspected of increasing 
their stock by illicit means, and smuggling, 
or purchasing smuggled goods, under color 
of dealing only in goods that had been le- 
gally seized by the king’s officers, and 
taken from smugglers. This trade, how- 
ever, did not, in the geveral estimation, 
impeach his honesty, though it gave no 
sanction to his character; but he was often 
detected in uttering false gold. He came 
frequently to persons of whom he had re- 
ceived money, with several of these pieces 
of counterfeit coin, and pretended that 
they were among the pieces which had 
been paid him; this was generally denied 
with great eagerness, but, if particular cir- 
cumstances did not confirm the contrary, 
he was always peremptory and obstinate in 
his charge. This soon brought him into 
disrepute, and he gradually lost, not only 
his business, but his credit. It happened 
that, having sold a parcel of goods, which 
amounted to seventy-eight pounds, to one 
Harris, a person with whom he had before 
had no dealings, he received the money in 
guineas and Portugal gold, several pieces 
of which he scrupled; but the man having 
assured him, that he himself had carefully 
examined and weighed those very pieces, 
and found them good, Du Moulin took 
them, and gave his receipt. 

In a few days he returned with six 
pieces, which he averred were of base me- 
31 





tal, and part of the sum which he had a few 
days before received of him for the lot of 
goods. Harris examined the pieces, and 
told Du Moulin, that he was sure they 
were none of them among those which he 
had paid him, and refused to exchange them 
for others. Du Moulin as peremptorily in- 
sisted on the contrary, alleging that he had 
put the money in a drawer by itself, and 
locked it up till he offered it in payment of 
a bill of exchange, and then the pieces 
were found to be bad, insisting that they 
were the same to which he had objected. 
The man now became angry, and charged 
Du Moulin with intending a fraud. Du 
Moulin appeared to be rather piqued than 
intimidated at this charge; and, having 
sworn that these were the pieces he re- 
ceived of Harris, Harris was at length 
obliged to make them good; but as he was 
confident Du Moulin had injured him by a 
fraud, supported by perjury, be told his 
story wherever he went, exclaiming against 
him with great bitterness, and met with 
mauy persons who made nearly the same 
complaints, and told him that it had been 
a practice of Du Moulin’s for a considera-, 
ble time. Du Moulin now found himself 
universally shunned; and, hearing what 
Harris had reported from all parts, he 
brought his action for defamatory words, 
and Harris, irritated to the highest degree, 
stood upon his defence ; and, in the mean 
time, having procured a meeting of seve- 
ral persons who had suffered the same way 
in their dealings with Du Moulin, they 
procured a warrant against him, and 
he was apprehended upon suspicion of 
counterfeiting the coin. Upon searching 
his drawers, a great number of pieces of 
counterfeit gold were found in a drawer 
by themselves, and several others were 

icked from other money, that was found 
in different parcels in his scrutoire ; upon 


‘further search, a flask, several files, a pair 


of moulds, some powdered chalk, a small 
quantity of aqua regia, and several other 
implements, were discovered. No doubt 
could now be made of his guilt, which was 
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extremely aggravated by the methods he 
had taken to dispose of the money he made, 
the insolence with which he had insisted 
upon its being paid him by others, and the 
perjury by which he had supported his 
claim. His action against Harris for de- 
famation was also considered as greatly in- 
creasing his guilt,and every body was impa- 
tient to see him punished. In these circum- 
stances he was brought to his trial, and his 
many attempts to put off bad money, the 
quantity found by itself in his scrutoire, 
and above all, the instruments of coining, 
which, upon a comparison, exactly answered 
the money in his possession, being proved, 
he was upon this evidence convicted, and 
received sentence of death. 

It happened that a few days before he 
was to have been executed, one Williams, 
who had been bred a seal-engraver, but 
had left his business, was killed by a fall 
from his horse ; his wife, who was then big 
with child, and near her time, immediately 
fell into fits, and miscarried. She was soon 
sensible that she could not live, and there- 
fore, sending for the wife of Du Moulin, 
she desired to be left alone, and then gave 
her the following account :— 

That her husband was one of four, whom 
she named, that had for many years subsisted 
by counterfeiting gold coin, which she had 
been frequeutly employed to put off, and 
was therefore entrusted with the whole 
secret ; that another of these persons had 
hired himself to Du Moulin as a kind of 
footman and porter, and being provided by 
the gang with false keys, had disposed of 
a very considerable sum of bad muney, by 
opening his master’s scrutoire, and leaving 
it there in the stead of an equal number of 
good pieces, which he took out; that by 
this iniquitous practice, Du Moulin had 
been detrauded of his business, his credit, 
and his liberty, to which, in a short time, 
his life would be added, if application was 
not immediately made to save him. By 
this account, which she gave in great ago- 
nies of mind, she was much exhausted, and 
having given directions where to find the 





persons whom she impeached, she fell into | 


convulsions, and soon after expired. 
woman immediately applied to a magis- 
trate, and, having related the story she had 
heard, procured a warrant against the three 
men, who were taken the same day, and 
separately examined. Du Moulin’s servant 
steadily denied the whole charge, and so 
did one of the other two; but while the last 


The | 


| 
| 
| 


| 


was examining, a messenger who had been 
sent to search their lodgings, arrived with a 
great quantity of bad money, and many in- 
struments for coining. This threw him into 
confusion, and the magistrate improving 
the opportunity, by offering him his life if 
he would become an evidence for the king, 
he confessed that he had been long associ- 
ated with the other prisoners, and the man 
that was dead, and he directed where other 
tools and money might be found, but he 
could say nothing as to the manner in 
which Du Moulin’s servant was employed 
to put it off. Upon this discovery, Du 
Moulin’s execution was suspended, and the 
king’s witness swearing positively that his 
servant and the other prisoner had fre- 
queutly coined in his presence, and giving 
a particular account of the process, and 
the part which each of them usually per- 
formed,they were convicted,and condemned 
todie. Both of them, however, still denied 
the faet, and the public were still in doubt 
about Du Moulin. In his defenee, he had 
declared that the bad money which was 
found together, was such as he could not 
trace to the persons of whom he had re- 
ceived it; that the parcels with which bad 
money was found mixed, he kept separate, 
that he might know to whom to apply if it 
should appear to be bad ; but the finding 
of the moulds, and other instruments, in 
his custody, was a particular not yet ac- 
counted for; as he only alleged in general 
terms, that he knew not how they came 
there, and it was doubted whether the im- 
peachment of others had not been managed 
with a view to save him who was equally 
guilty, there being no evidence of his ser- 
vant’s treachery, but that of a woman who 
was dead, reported at second hand by the 
wife of Du Moulin, who was manifestly an 
interested party. He was not, however, 
charged by either of the convicts as an ac- 
complice, a particular which was strongly 
urged by his friends in his behalf; but it 
happened, that while the public opinion 
was thus held in suspense, a private drawer 


was discovered in a chest that belonged to | 


his servant, and in it a bunch of keys, and 
the impression of one in wax ; the impres- 
sion was compared with the keys, and that 
which it corresponded with, was found to 
open Du Moulin’s scrutoire, in which the 
bad money and implements had _ been 
found ; when this particular, so strong and 


| unexpected was urged, and the key pro- 


duced, he burst into tears, and confessed 
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all that had been alleged against him ; he 
was then asked how the tools came in his 
master’s scrutoire, and he answered, that 
when the officers of justice came to seize 
his master, he was terrified for himself, 
knowing that he had in his chest these in- 
struments, which the private drawer would 
not contain ; and fearing that he might be 
included in the warrant, his consciousness 
of guilt kept him in continual dread and 
suspicion ; that for this reasun, before the 
officers went up stairs, he opened the 
scrutoire with his false key, and having 
fetched his tools from his box in the garret, 
he had deposited them there, and had just 
locked it when he heard them at the door. 

In this case, even the positive evidence 
of Du Moulin, that the money he brought 
back to Harris was the same he had re- 
ceived of him, was not true, though Du 
Moulin was not guilty of perjury, either 
wilfully or by neglect, inattention, or for- 
getfulness. And the circumstantial evi- 
dence against him, however strong, would 
only have heaped one injury upon another, 
and have taken away the life of an unhap- 
py wretch, from whom a pertidious servant 
had taken away every thing else. 





JOINT STOCK COMPANIES. 
LIABILITY OF SHAREHOLDERS. 


A case of very considerable importance 
has recently been decided in the English 
courts, with reference to the liability of 
directors and shareholders of joint stock 
companies, 
C. 409,) has always been considered the 
leading case on this subject. The present 
case, however, seems to have overruled 
that authority. 

A joiut stock company was formed for 
the working of mines in the Brazils. The 
prospectus stated, that the capital was to 
consist of £100,000, in 5009 shares of £20 
each ; and the first annual report announces 
to the shareholders, amongst other things, 
that the whole number of shares had been 
apprupriated, which announcement. was 
contrary to the fact, the number of shares, 
really disposed of, being only 2060, the 
unappropriated 3000 having been colorably 
divided among the directors themselves, 
the deposit thereon not haviug been paid 
by some of them, and others giving their 


Vice v. Lady Anson, (7 B & | 














acceptances for the amount. The defend- 
ant was a shareholder, and was proved to 
have called several times at the office for 
information, and to have attended a meet- 
ing of the shareholders; and it was held, 
that, notwithstanding the nonfulfilment by 
the directors of the contract, upon which 
the defendant agreed to become a partner 
in the undertaking, he having knowledge, 
or means of knowledge of all the facts, 
and not objecting, the jury were warranted 
in inferring, that he assented to the course 
pursued by the directors, and consequent- 
ly, that he was liable in respect of con- 
tracts necessarily entered into by them for 
working of the mines. 

The point raised in this case is, whether 
a shareholder is bound by the contracts of 
the directors, when the company is carried 
on with a smaller amount of capital than 
was professed to be the capital, on the faith 
of which he subscribed for his shares. In 
Pitchford v. Davis, (5 Mee. & W. 2,) only 
a small portion of the proposed capital was 
raised, and but 1400 out of 10,000 shares, 
were taken. The Lord Chief Baron told 
the jury, that, without evidence that the 
defendant knew and assented to the works 
being carried on with a smaller capital 
than that which was actually proposed, he 
could not be bound by the contract of the 
directors, and that it was for them to say, 
whether the works were so carried on with 
his knowledge and consent ; and the jury, 
having found for the defendant, the court 
refused to disturb the verdict. “The 
question,” says Lord Abinger, “ is, whether 
the directors were the agents of the de- 
fendant in carrying on the business with 
so small a capital. I thought at the trial, 
and am still of the same opinion, that 
where a prospectus is issued, and shares 
cullected for a speculation to be carried on 
by means of a certain capital, to be raised 
in a certain number of shares, a subscriber 
is not liable, in the first instance, unless the 
terms of the prospectus in that respect are 
fulfilled. But if it be shown, that he 
knows that the directors are carrying on 
the undertaking with less capital, and has 
acquiesced in their so doing, he may be- 
come answerable for their future con- 
tracts.” 

In the subsequent case of Tredwen vy. 
Bourne, (6 M. & W. 461,) a mining com- 
pany was formed, the capital to be £30,000, 
in 3000 shares of £10 each, and 2000 
shares only were actually subscribed for, 








244 THE NEW-YORK LEGAL OBSERVER. 





Money pzid by mistake. 





of which the defendant took 100, and it was 
held, that letters, subsequently written by 
the defendant to the directors, requiring 
them to call a meeting for the purpose of 
changing a director, were evidence to go 
to the jury, to show that he authorized the 
directors to proceed in the management of 
the concern with the smaller amount of 
capital, so as to render him liable for the 
price of articles supplied for the use of 
the mines on the order of the directors. 

In the case of Steigenberger v. Carr, 
with these cases before him, Tindal, C. J., 
said, ‘“‘ The defendant might have had ac- 
cess to the books, and if he had not actual 
knowledge of the true state of the con- 
cern, he had the means of knowledge ;” 
and Coltman, J., said the same. “ With 
respect to the condition in the prospectus, 
it was competent to the shareholders to 
waive it, and the jury have, in effect, found 
that the defendant has done so. If he had 
not full knowledge of all the circumstan- 
ces, he has the means of knowledge.” 
And Maule, J., said, “ lf the defendant had 
made inquiry, and had found that the 
whole capital had not been raised pursuant 
to the terms of the prospectus, he might 
possibly have retired from the concern. 
But he did not choose to avail himself of 
that.right. There are few companies 
formed, in which the promises held out b 
the prospectus, are realized. I think there 
was abundant evidence to warrant the 
jury in inferring that the defendant adopted 
all the proceedings of the directors, and 








has paid, with full knowledge, or means of 
knowledge, of all the circumstances, al- 
though he may not be legally liable to the 
payment of it, if it be no unconscientiousness 
in the other party to retain it; and see 
Bilbie v. Lumley, (2 East. 469.) But in the 
case of Lucas v. Worswick, (1 Moo. & 
Rob. 293,) it was held that money may be 
recovered back which was paid under for- 
geifulness of facts within the plaintifi’s 
knowledge; and it bas been generally 
thought that the dictum of Mr. J. Bayley, 
that a knowledge of a fact, and means of 
knowledge, were the same thing for this 
purpose, could not be supported. (See 
Wilkinson v. Johnston, 2 B. & C. 429; 
Chatfield v. Paxton, 471.) In a very re- 
cent case, the money, secured on a policy 
of insurance, was paid, on the death of the 
person insured, to his executrix, by the 
directors, they having forgotten that the 
policy was lapsed by non-payment of the 
premium. In an action by the directors to 
recover the money, Lord Abznger, Cc. Bs 
expressed his opinion, that if the directors 
had knowledge, or the means of knowledge, 
of the policy having lapsed, the plaintiff 
could not recover, and that their afterwards 
forgetting it would make no difference ; 
and he directed a nonsuit. On a motion 
for a new trial, however, his lordship sta- 
ted that he had laid down the rule too 
broadly at the trial, as to the effect of the 


plaintiff’s having had means of knowledge, 
“In the case of Bilbie v. Lumley, (2 


that the conclusion they came to was a cor- | 


rect one.” Tindal, C. J., said: “* With 
respect to Vice v. Lady Anson, I cannot 


East, 469,) the argument as to the party 
having means of knowledge, was used by 


_ counsel, and adopted by some of the judges ; 


think its doctrine will ever be extended, | 


and certainly, none of the subsequent 
cases place much reliance upon it.” 


these cases is, that, although some of the 


but that was a peculiar case, and there can 
be no question that if the point had been 
left to the jury, they would have found that 


| the plaintiff had actual knowledge. The 
Altogether, the conclusion we draw from | 


promises held out in the prospectus be de- 
parted from, yet, if the shareholder knew | 
of the departure, or had the means of | 
knowing, or in any way sanctioned the | 


proceedings of the directors, he will be 
bound by them. 





MONEY PAID BY MISTAKE, 


In the case of Milnes v. Duncan, (6 B. 
& C. 671,) Bayley, J., laid it down that a 


safest rule, however, is, that if the party 
makes the payment with full knowledge of 
the facts, although under ignorance of the 
law, there being no fraud on the other side, 
he cannot recover it back again. There 
may be cases in which, although he might 
by investigation learn the state of facts 
more accurately, he declines to do so, and 


| chooses to pay the money notwithstanding : 
in this case there can be no doubt that he 
| is equally bound. Then there is a third 
| case, and the most difficult one, when the 


party had once a full knowledge of the 
facts, but has since forgotten them. | cer- 
tainly laid down the rule tov widely to the 


party cannot recover back money which he ‘ jury, when I told them that if the directors 
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once knew the facts, they must be taken 
still to know them, and could not recover 
by saying that they had since forgotten 
them. I think the knowledge of the facts 
which disentitles the party from recovering, 
must mean a knowledge existing in the 
mind at the time of payment :” and Mr. B. 
Parke said, ‘I think that when money is 


paid to another under the influence of a | 
| been assigned to the plaintiff; the defend- 


mistake, that is, upon the supposition that 
a specific fact is true, which would entitle 
the other to the money, but which fact is 
untrue, and the money would not have 
been paid if it had been known to the 
payee that the fact was untrue, an action 
will lie to recover it, back, and it is against 
conscience to retain it, though a demand 
may be necessary in those cases in which 
the party receiving may have been igno- 
rant of the mistake. The position that a 
person so paying is precluded from reco- 
vering by laches in not availing himself of 
the means of knowledge in his power, 
seems, from the cases cited, to have been 
founded on a dictum of Mr. Justice Bayley, 
in the case of Milnes v. Duncan ; and with 
all respect to that authority, I do not think 
it can be sustained in point of law. If, in- 
deed, the money is intentionally paid with- 
out reference to the truth or falsehood of 
the fact, the plaintiff meaning to waive all 
inquiry into it, and that the person receiv- 
ing shall have the money at all events, 
whether the fact be true or false, the latter 
is certainly entitled to retain it, but if it be 
paid under the impression of the truth of a 
fact which is untrue, it may, generally 
speaking, be recovered back, however care- 
less the party paying may have been in 
omitting to use due diligence to inquire into 
the fact. In sucha case the receiver was 
not entitled to it, nor intended to have it.” 


Kelly vy. Solan, (9 Mee. & W. 54.) 


THE PROPERTY LAWYER. 
CONCEALMENT BY P" RCHASER. 


In Turner v. Harvey, (| Jac. 169,) the 
purchaser of a reversionary interest, con- 
cealed from the seller the fact of the death 
of a person, by which the value of the 
reversionary interest was materially in- 
creased. ‘lhe Lord Chancellor (Eldon,) 
decreed that the agreement for purchase 
should be delivered up to be cancelled ; 





and Sir Edward Sugden cites this case as 
establishing a general position, that if a 
purchaser conceal the fact of the death of 
a person of which the seller is ignorant, 
and by which the value of the property is 
increased, equity will set aside the contract. 
1 Sug. V. and P., pp. 7 and 373. This 
rule has also been acted on at law. A 
policy of insurance on the life of A., had 


/ant having privately ascertained that A. 





was dangerously ill, treats with the plain- 
tiff for the purchase of the policy for a 
small sum, representing it as the then 
value of the policy, the plaintiff not being 
aware of A.’s illness; and it was held, that 
the sale was void, and that the plaintiff 
might recover the value of the policy in an 
action of trover. Rolfe, B., said: “If the 
defendant had privately ascertained the ill- 
ness of Laing, (the life insured,) and then 
treated with the plaintiffs, without com- 
municating the fact to them, and they sup- 
posed that he was still in good health, 
there could be no doubt such conduct was 
grossly dishonorable. But he had no diffi- 
culty in going further than this, and tel- 
liug them that if they believed the facts as 
stated on the part of the plaintiffs, the de- 
fendants conduct amounted to legal fraud, 
and he could not set up any title to the 
policy so acquired.” Jones v. Keane, 2 
Moo. and Rob. 348. See also Hill v. Gray, 
1 Stark R., 434. 





CRIMINAL LAW. 
CONCEALMENT OF BIRTH. 


In a recent case, (Reg v. Ash, 2 Moo. and 
Rob. 294,) Maule, J., held, on an indict- 
ment for concealing the birth of a child, a 
final disposing of the body must be shown, 
and that the hiding of the body in a place 
from which a further removal is contem- 
plated, will not support the indictment. 
So in Reg v. Beil, 2 Moo. and Rob. 294, 
n., Rolfe, B., was of opinion that the statute 
contemplated some mode of disposing of 
the body ejusdem generis, with the term 
burying, as by burning or cutting to pieces, 
&c., or by hiding it in some place intended 
for its final deposit. And in Rex v. Snell, 
(2 Moo, and Rob. 44,) the evidence was 
that the prisoner was crossing a yard ina 
direction towards a privy, with a bundle, 
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and was stopped. The bundle contained 
the child; and Gurney, B., held that the 
prisoner could not be convicted, as she 


“was interrupted in the act probably of 


disposing of the body, but the act was in- 
complete.” In the last case in this point, 
the prisoner endeavored to conceal the 
birth of the child by placing the dead body 
of the child between a bed and a mattress, 
and the objection was taken that this was 
not a place of final deposit, and the before 


mentioned cases were cited. The prisoner | 


was found guilty of concealment, and 
Wightman, J., reserved the point for the 
consideration of the fifteen judges, who 
found the conviction right. The previous 
cases must, therefore, be considered as 
overruled. eg v. Goldthorpe, 1 Car. and 
Marsh, 335. 


VENDOR AND PURCHASER. 


The following decides a new point, 
which is, however, often likely to occur. 

The defendant on the 6th June, offered 
in writing to sell his farm fur £1000, but 
the plaintiff offered £950, which the de- 
fendant on the 27th June, after considera- 
tion, refused to accept. On the 29th, the 
plaintiff agreed to give £1000, but there 
appeared to be no assent on the part of the 
defendant, though there had been no with- 
drawal of the first offer; and the question 
was whether it was competent for the plain- 
tiff to revive the proffosal of the defendant 
after having at first declined it. “ I think,” 
said Lord Langdale, M. R., “it was not 
afterwards competent for him to revive the 
proposal of the defendant by tendering an 
acceptance of it, and that therefore there 
exists no obligation of any sort between 
the parties.” Hyde vy. Wrench, 3 Beav. 
234. See Holland v. Eyre, 2 Sim. & St. 
194, 


HUSBAND AND WIFE. 
SEPARATE ESTATE. 
Where personal estate is bequeathed to 
a trustee in trust to sell and invest and pay 


the dividends, &c. “unto or permit the 
same to be received and taken by A. B. (a 


and benefit,”’ it is doubtful whether these 

words will create a trust for her separate 
_use. See Tyler v. Lake, 2 Russ. & M., 

183; Prichard v. Ames, Turner & Russ, 
222; Rycroft v. Christy, 3 Bea. 238. But 
in such case, if the wife deals with this in- 
terest as her separate estate, and the hus- 
band disclaims, the husband’s disclaimer 
will give effect to the disposition of the 
wife. Per Lord Langdale, M. R. Ry- 
croft v. Christy, 3 Bea. 238. 





- SUPREME COURT. _ 


Before the Hon. Samuet Netson, C. J. 
and Judges Bronson and Cowen. 


Tue Mayor, &c. or New-York v. Henry 
Furze. 


Whenever an act to be done undera statute is to be 
done by a public body or officer, and concerns the 
public interest or right of third persons, and in re- 
spect tu which the performance of the act is re- 
quired it becomes the duty of such public body or 
officer to do it, though it is not made imperative in 
terms by the statute, wh-re therefore ty the act re- 
lating tu the city of New-York, (2 R.L. 1813, p. 40,) 
it was provided, “that it shall be lawful for the 
Mayor, Aldermen and Cummonalty, to cause com- 
mon sewers, drains, and vaults, to be made in any 
part of said city, and tu order, &c., the cutting into 
any drain or sewer, and the altering, amending, 
cleansing, and scouring of any street, vault, sink, 
or common sewer within said city, &c.; to cause 
estimates of the expense, and a just and equitable 
assessinent thereuf among the owners or occupants 
of all the houses and lots intended to be benefitted 
thereby, in proportion, as nearly as may be, to the 
advantage which each shall be deemed to acquire; 
such assessments to be binding and conclusive upon 
the owners and occupants, and to be a lien or 
charge upon the respective luts;” and it appeared 
that A. sustained an injury by the overflowing of 
one of the culverts connected with Centre-street 
sewer, in consequence of the corporation neglect- 
ing to keep the culvert, basin, and sewer, near A.’s 
premises in repair, so that the same would carry off 
the water:—Held, although the corporation had or- 
ganized a department for the purpose of cleansing 
and repairing the culverts and common sewers, that 
the corporation, and not the officers so organized 
were liable for the damage. 


Tuts case came up from the court of 
Common Pleas on a writ of error. It ap- 
peared that the action in the court below 
was brought to recover damages sustained 
by the plaintiff in the court below, by the 
overflowing of his premises at the upper 
end of Pearl-street, in consequence of the 
neglect of the corporation to keep the cul- 
vert, basin, and sewer, connected with 
Pearl-street, near the premises in question, 





married woman) or her assigns, during 
her life, for her and their own absolute use 


in repair, and unobstructed, so that the 
same would conduct and carry off the 
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water, upon which a verdict was found for 
the plaintiff in the court below. 

The points presented in the argument 
sufficiently appear in the opinion of His 
Honor the Chief Justice. 

Peter A. Cowdry, for the corporation. 

Thomas C. Pinckney and David Gra- 
ham, for the defendant in error. 

Netson, C. J., delivered the opinion 


of the court.—The 175 § of the act re- | 


lating particularly to the city of New- 
York, (2 R. L. 1813, p. 40,) provides that 
it shall be lawful for the said Mayor, Alder- 
men, and Commonalty, to cause common 
sewers, drains, and vaults, to be made in 
any part of said city, and to order, &c. the 
cutting into any drain or sewer, and the 


altering, amending, cleansing, and scour- | 
ing of any street, vault, sink, or common | 


sewer within said city, &c.; to cause esti- 
mates of the expense, and a just and equit- 
able assessment thereof among the owners 
or occupants of all the houses and lots in- 
tended to be benefitted thereby, in pro- 


portion, as nearly as may be, to the advan- | 


tage which each shall be deemed to ac- 


quire ; such assessments are made binding | 
, ance of the act is required, it becomes then: 


and conclusive upon the owners and occu- 
pants, and are declared to be a lien or 
charge upon the respective lots. See also 
the charters of Gov. Dougan in 1686, and 
of Gov, Montgomery in 1730; Kent’s 
notes, p. 5 and 58. 

The statute above referred to, being one 


of public concern, the powers and duties | 
therein conferred relating exclusively to | 


matters concerning the public welfare, 
though apparently discretionary in its 
terms, must be regarded upon well settled 
rules of construction, as imperative and 
peremptory upon the corporation. They 
are not at liberty arbitrarily to withhold, 
or not, the execution of them, when called 
for by the public interest. 
then becomes a public duty which they are 
bound to fulfil. 

In the case of The King v. The Inhabi- 
tants of Derby, (Skinner, 370,) a motion 
was made to quash an indictment against 
the inhabitants for refusing to meet and 
make a rate, &c. to pay the constable’s tax, 
on the ground the statute was not impera- 
tive, as it said, “ they may meet,” &c. ; but 
the court held that “ may,” in case of a 
public officer, is tantamount to “ shail,” 
and if he dves not do the act, he shall be 
punished, &c. 

The same principle was also decided in 


The execution | 
| thereby elected to act under the authority, 





the case of The King v. Barlow, (2 Salk. 
609, Carth, 293,) where church-wardens 
were indicted for not making a rate or as- 
sessment under the 14 Car. 2, ch. 12, § 18, 
The statute said, they “ shall have power 
and authority to make a rate,” &c. It was 
insisted that they were simply invested with 
a power to do the act, but were under no 
obligation or duty to perform it, for the 
neglect of which they could be punished. 
The court held otherwise, observing, that 
where a statute directs the doing of a thing 
for the sake of justice, or the public good, 
the word “ may” is to be taken the same 
as the word “ shall;” as where a statute 
says the sheriff may take bail, this is con- 
strued, he shall, for he is compellable to 
do so. (See also Comb. 220. 1 Vern. 
1533, and note 1; 11 Wend. 539; 3 Atk. 
166, 212; 5 Johns. Ch. Rep. 113; 5 Cow. 
188.) 

The inference deduced from all the cases * 
on this subject is, that whenever an act to 
be done under a statute is to be done by a 
public body or officer, and concerns the 
public interest, or the rights of third per- 
sons, and in respect to which the porform- 


the duty of such public body or officer to 
do it, though not made imperative in terms, 
by the statute. The rule is frequently 
otherwise, as it respects private rights and 
interests, as may be seen by a reference 
to the above cases. 

But, independently of this principle, the 
Corporation, having deemed the culverts 
and sewers in questivn, necessary for the 
interest and convenience of the inhabitants 
in that part of the town, and having caused 
them to be made accordingly, it is quite 
clear they were afterwards bound to keep 
them in good condition and repair. By 
causing them to be made, even supposing 
that duty optional under the charter, they 


and must be held responsible for a com- 
plete and perfect execution of the power, 
the same as if originally imperative upon 
them. They are not at liberty to stop short 
after a partial execution of the undertaking, 
and leave that part of the city in a worse 
condition, in réspect to floods and noxious 
accumulations of filth and rubbish, than 
before they entered upon the particular 
improvement. 

The owners and occupants of houses and 
lots in the neighborhood, having been 
charged with the expense of the improve- 
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ment, in consequence of the determination 
of the Corporation to make the common 
sewers and culverts, they thereby acquire 
a right to the common use of the same, 
which devolved upon that body a corres- 
ponding duty and obligation to keep them 
in good condition and repair. This is too 
obvious to require either argument or au- 
thority. 

Then, as to the remedy, the case of 
Henly v. The Mayor and Burgesses of 
Lyme, (5 Bing. 91; 3 B. & Adol. 77; 1 
Bing. N. C. p. 222, S. C. in Error,) is a 
decisive authority on this point. The case 


was very thoroughly discussed, and exa- | 


mined, having been first decided in the 
Common Pleas, carried to the King’s 
Bench, and thence to the House of Lords. 
It was an action on the case, brought by 
Henly against the defendants, to recover 
special damages for an injury arising from 
‘neglect to repair certain sea-walls, by rea- 
son whereof his house and grounds were 
inundated and damaged by the action of 





the sea. The plaintiff recovered £100. The | 
defendants moved an arrest of judgment, | 


upon which motion the several questions | 


arose, which were carried to the House of | 


Lords. Park, J., delivered the opinion of 
the judges, and, after stating the case, ob- 
served, that, in order to make the declara- 
tion good, it must appear—first, that the 
Corporation are under a legal obligation to 
repair the place in question; secondly, that 
such obligation is matter of so general and 


lie against the corporation for non-repair ; 
thirdly, that the place in question is out of 
repair; and lastly, that the plaintiff has 
sustained some peculiar damage beyond 
the rest of the king’s subjects, by such 
want of repair. 

The third and last requisites were ad- 
mitted to have been sufficiently averred in 
the declaration ; and the only doubt in the 
cause arose upon the first and second. 
The learned judge, after a full examination 
of these grounds, not material to be no- 
ticed here, came to the conclusion they 
were also sufficiently set forth, at least af- 
ter verdict; and then took up some more 
general objections that had’ been made in 
the course of the argument. 
that whatever engagement the Corporation 
might be under as between them and the 
crown, so as to render them liable either to 
a forfeiture of their charter, or any other 
proceeding by the crown, yet, that no stran- 


| gured, by action. 


ger could take advantage of such engage- 
ment and maintain an action. In answer 
to which, the learned judge referred to the 
admitted doctrine, that if the liability to 
repair arose by prescription, the Corpo- 
ration would be indictable for the neglect; 
and he also referred to the authorities, by 
which, he said, it was clear and undoubted 
law, that wherever an indictment lies for 
non-repair, av action on the case will lie 
at the suit of the party sustaining any pe- 
culiar damage. (The Mayor, &c., of 
Lynn v. Turner, Cowp. 86; Churchman vy. 
Turntal, Hard. 162; Payne v. Patridge, 
Shaw. 255, Carth. 191.) He then went on 


| to show, that no sound distinction existed 


between a liability by prescription, and a 
liability arising within the time of memory, 
if legally created, that if the origin of the 
liability were legal, it was wholly unim- 
portant when it took place. He further 
observed, “we do not go the length of 
saying that a stranger can take advantage 
of an agreement between A. & B., nor 
even of a charter granted by the king, 
where ne matter of general and public 
concern is involved ; but where that is the 
case, and the king, for the benefit of the pub- 
lic, has made a certain grant, imposing cer- 
tain public duties, and* that grant has been 
accepted, we are of opinion that the public 
may enforce the performance of those duties 
by indictment, and individuals peculiarly in- 
If it were otherwise, he 


} : | justly observed, (and which is appropriate 
public concern, that an indictment would | 


to the case in hand,) many inconveniences 
would follow. Among them, in the case 
in question, is this; that as the duty and 
the right to repair the sea defences of the 
town and borough is cast upon the Corpo- 
ration, no other person would be justified 
in interfering and doing repairs, however 
necessary, or, at all events, not until the 
Corporation had been called upou and 
neglected todo them. (The Kari of Lons- 
dale v. Nelson, 2 B. & Cr. 302.) And itis 
doubtful whether he would be justified 
even then, the proper remedy being as 
there stated, by indictment or action; for 
nuisances of omission cannot in general 


| be abated. 


One was, | 


It has been argued, that inasmuch as the 
Corporation have organized a department 
for the purpose of taking charge, among 
other things, of cleaning and repairing the 
culverts and common sewers of the city ; 
have appointed competent officers, and 
made it their special duty to attend to this 
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Ex. p. Creditors of Smith. 








service ; they have thereby fulfilled all the | 


obligations enjoined upon them in this re- 
spect; and any remedy for neglect or | 
omission, by reason whereof damages have | 
happened to the plaintiff, should have been | 
sought personally against these officers. 
(See By-Laws and Ordinances of the City, 
published by the Common Council, 1839, 
p. 35-38.) 

This argument proves too much: for if 
it furnished a sufficient answer to the pri- 
vate action, it must also equally so to an 
indictment for any neglect to repair, which 
it is conceded would lie against the Cor- 
poration, according to all the books, 
(Woolrych on Ways, p. 76-80, and 220; 
3 Camp. 222; 3 East, 86; The Mayor, 
c.of Lyme v. Hewley, before referred to; 
and 11 Wend. 539.) The same auswer 
might also have been given in several of 
the cases where the private action has been 
sustained. 

In the case of The King v. Inhabitants 
of St. George, Hanover Square, (3 Campb. 
222,) the defendants were indicted for not 
repairing a pavement; in answer to which, 
it appeared that it had been made the duty 
of certain officers, by statute, to attend to 
the subject, and a fund put under their 
control fur that purpose. But the Court 
held the defendants were not thereby ex- 
empt—that they must, in the first instance, 
see that the street was properly paved, and 
seek a remedy over against the Commis- 
sioners, (See also The King v. Inhabitants 
of Netherthong, 2 B. & A., 179.) 

Though a public body or officer is not 
legally liable for damage arising from the 
negligent execution of a work by their 
agents, when necessarily employed in the 
execution of the same, (Bailey and others 
v. The Mayor, &c. of the city of New-York, 
and cases cited, M. 8.,) the rule does not 
apply in respect to the case of a negligent 
omission altogether to perform duties en- 
joined upon such officer or body. The 
duty is enjoined upon them, and them only, 
and they must see to its execution; but if 
necessary to employ others in the course 
of its fulfilment, any injury arising from 
the carelessness of a competent agent en- 
gaged in the work, will be chargeable only 
against the latter. 

Judgment affirmed. 


ATEN ST LE EEE STE 


“Mr. Watson is a gentleman, I believe,” said coun- 
sellor M...... “Oh, no, sir!” replied the wit- 








ness, “he is an attorney.” 
32 





IN BANKRUPTCY. 





U.S. District Court for the Southern District 
of New-York, 


Before the Hon. S. R. Berts. 


Ex parte the creditors of Joun Harper 
Smirn, in the Matter of his Bank- 


ruptcy. 
INJUNCTION. 


Where it appears that there is a covenous contrivance 
between the bankrupt and other parties to embez- 
zle the estate for the benefit of the bankrupt or his 
preferred creditors, the cuurt will interpose by in- 
junction, upon adequate security being given to 
cover all probable losses. 

A party is to be regarded to certain purposes a bank- 
rupt from the time the application is presented to 
the court, and the decree when rendered will retro- 
spect so as to act upon his estate and rights as they 
existed when the bankruptcy occurred. 


Turis was a petition upon the footing of 
an order to show cause in case of invol- 
untary bankruptcy, and that the bankrupt 
had secretly aud fraudulently transferred 
his goods, &c., by covivous ingenuity with 
Smith and Miller, and praying an injunc- 
tion against all. 

Clark, P., for creditors. 

Barker, H. P., for bankrupt. 

Berts, J.—The first section of the act 
manifestly contemplates that ou facts there - 
indicated being established in the manner 
pointed out, a decree of bankruptcy was 
to be rendered instanter. 

But the 7th section, by acquiring a pe- 
riod of notice and authorizing cause to be 
shown against a decree of bankruptcy, by 
necessary intendment, defers the decree 
until the period of notice has expired, and 
the opportunity to avoid the decree has 
been allowed all persons interested. 

Nevertheless to certain purposes the 
party is to be regarded a bankrupt from 
the time the application is presented to the 
court. The statute expressly provides he 
may be se declared, and the decree when 
rendered will necessarily retrospect so as 
to act upon his estate and rights as they 
existed when the bankruptcy occurred. 

In case of involuntary proceedings, such 
bankruptcy arises upon the commission of 
any act designated by the statute, and the 
jurisdiction of the court attaches in respect 
to it on the presentation of the petition. 

Under the high equity powers conferred 
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Ex p. Banks. 





by the statute it must be competent to the 
court to give full effect to its jurisdiction 
for the protection of creditors and the pre- 
servation of interests in which all parties 
are concerned. It may restrain wanton 
waste of the estate, and by parity of rea- 
son and necessity, must be empowered to 
interfere and secure the property of the 
bankrupt from being dissipated or with- 
drawn by himself or his voluntary assig- 
nees, 

In this case the petitioner shows a covi- 
vous contrivance between the bankrupt 
and the other parties, to embezzle the es- 
tate for the benefit of the bankrupt or his 
preferred creditors, and the law will not 
compel creditors to await the remedies of 
suits by the assignee at some future day 
and against parties uf questionable respon- 
sibility, but will at once arrest the proper- 
ty, and place it where it may be com- 
manded if the decree of bankruptcy is 
perfected. 

This extraordinary but necessary power 
will be so exercised as to hold those upon 
whom it acts indemnified, in case the credi- 
tors fail to establish good cause for their 
proceeding. 

Security will accordingly be exacted to 
an amount adequate to cover all probable 
losses, and thereupon an injunction will 
issue. 

Decree accordingly. 


Ez parte Marx Banks, in the matter of his 
Bankruptcy. 


Liability of assignee to pay ground rents and interest 
on mortgaged premises. 


C. W. Sandford moved, on the part of | 


the bankrupt, that the assignee pay certain 
ground rents out of the rents received 
from the tenants of the premises, and 








rents derived from the tenements to the 
extinguishment of ground rents, might ob- 
tain toa qualified extent at least, under 
peculiar circumstances. 

There should however, be clear proof 
that the sub-tenant was not to pay that rent, 
and that it was to be satisfied by his lessor 
the bankrupt. 

It does not appear upon these papers, 
that the rents have ever been received for 
that purpose, or have been specifically al- 
lottel to the satisfaction of the ground 
rent. 

It would appear that the tenant paid his 
agreed rent for the premises, leaving it to 
his lessor to discharge the ground rent, 
and probable taxes and other liens and 
charges. This would become then matter 
of credit between the tenant and his lessor, 
and if the latter omitted to satisfy those 
incumbrances the tenant could have no 
other resort than after paying them him- 
self, to seek satisfaction from his lessor. If 
the assignee becomes equitably answera- 
ble for the ground rents in this case by 
means of the transfer of the bankrupt’s es- 
tate to him, the tenant can have no claim 
against him, until he shall have been re- 
quired to pay, and shall actually pay them, 

There is no evidence before the court 
that the tenant has paid or is able to pay 
the ground rent; and until he has been per- 


| sonally charged with it, he has no right or 
_ equity to interfere between the proprietor 
| of the soil and the assignee. 


Much less is this a matter for the bank- 
Tupt to move in. 

As to rents hereinafter accruing, the as- 
signee will undoubtedly see to it, that the 


| estate assigned pays what it is bound for, 


but as to antecedent payments they must 


_ stand upon the general fuuting of any other 


advance or payment, where the. party 


| making it will be allowed to release it be- 
_ cause of any liability to a third party fora 


also apply those rents towards the interest | 


of a mortgagee of the premises. 

Betts, J.—The latter branch of this 
application has no foundation in Jaw or 
equity. A mortgagee out of possession 
cannot intercept or cuntrol the income of 
the estate in respect to other creditors. 

The prayer for the appropriation of the 


| 


portion or the whole of it until such lia- 
bility has been enforced to actual payment. 
This motion must accordingly be denied. 











Retort Courteous.—Is it not singular, said M..... 
to Counsellor . that Chiet Justice Jones should 





| have decided against me; the point appeared to me to 


be as plainas A. B.C. Yes, replied the witty Coun- 
sellor, but of what use is it that it should have been 
A. B. C. to you, if the judge was D. E. F. toit. M. 
threatens to commit suicide, 
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English Cases—Hartley v. Gilbert. 








Euglish Cases. 





Before Tue Vice-CHanceLtor or Ene- 
LAND. 


RECEIVER—CONTEMPT. 


Hartwey v. GiLBesBrT. 


The possession of a receiver, appointed by the Court 
of Chancery, is considered the possession of the 
court, so that his title cannot be impugned, except 
under an order to be obtained for the purpose; and 
any persons entering upon such posscssion are 
deemed trespassers, and are liable to be committed 
for contempt. 

Secus, if any act of trespass complained of, had been 
com nitted before the appointment of the receiver, 
and were only continued after his appointment. 


Tue receiver in this case presented a 
petition in February last, praying for a re- 
ference to the Master to inquire what pro- 
ceedings should be taken against three 
parties, named Moyle, Crocker, and Jeffe- 
ries, who he complained had trespassed 
upon the property, over which he was ap- 
pointed receiver, by streaming for tin, (the 
property being situate in a mining district 
in Cornwall,) and had also diverted certain 
water courses, and destroyed the surface 
of the ground, for the purpose of carrying 
on their operations. In answer to this 
charge, the parties above named, alleged 
that they were conveutionary tenants of 
the Duchy of Cornwall, and that, for time 
out of mind, a custom had existed for such 
tenants to stream for tin in the manner 
complained of, and that for several years 
prior to the appointment of the receiver, 
different Jessees of the property had 
streamed for tin in the same manuer that 
they themselves had done, without com- 
plaint. On the 4th March last, an order 
was made upon the petition, whereby 
Moyle, Crocker and Jefferies, were ordered 
to show cause why they should not be 


committed for trespassing on the lands of | 


the plaintiffs. The receiver was appuinted 
in July, 1831. 

Rolt, now showed cause against this or- 
der, and contended that, as his clients were 
only exercising the rights that had been 
granted to them by the prior lessee of the 
property, there was no pretence for charg- 
ing them with a trespass. The original 
lessee was a person named Crease, who 
had granted a set of the mine to Moyle, 
Crocker, and Jefferies, whose operations 


were quite confined tothe boundaries of 
the property demised to them. The right 
of streaming for tin was recognized in the 
charter granted to the inhabitants in the 
third year uf King John, and again, by 
another charter granted in the reign of 
Edward I., when the charter creating the 
duchy was granted, the right of working 
minerals was reserved as of ancient custom. 
He cited Rowe v. Brenton, 3 Man. & Ry. 
133. 

Koe and Romii/y, for the receiver; Wake- 

field and Shadwell, for the plaintiff, the te- 

nant for life of the property; and Richards 
and Follett, for the tenant-in-tail in re- 
mainder.— Prima facie parties in possession 
are considered entitled to the fee simple, 
and, when once a receiver is put into pos- 
session by the court, he is under a title 
from the court, and his right cannot be im- 
pugned. The rule of the court is, that 
however clear the right of any party may be, 
he cannot even commence an action, much 
less interfere with the possession of a re- 
ceiver, without leave of the court. Ansel 
v. Smith, 9 Ves. 335; Parke v. Smith, 2 
Moody & Rob. 29. 

Rolt, in reply.—The interest of the par- 
ties entitled may be of a qualified descrip- 
tion, and in this instance, the title of the plain- 
tiff, and the other parties interested in the 
property, was subject to the right claimed 
and exercised by the parties, against whom 
the order had been obtained. The recei- 
ver’s interest, therefore, was of a limited 
description, and the exercise of a superior 
right was no interference with his posses- 
sion. 

The Vice-Chancellor said, the first thing 
to be considered was, whether the receiver 
had been appointed receiver of the land upon 
which the trespass was alleged to have been 
committed. Prima facie the court must con- 
sider, that the plaintiff was tenant for life of 
the surface, and when the receiver was ap- 
pointed, he became tenant for life of the 
surface in the ordinary sense of the word. 

| He understood by the affidavits, that the 
parties commenced doing the acts com- 
plained of subsequently to the appointment 
of the receiver. Moyle and Crocker ad- 
mitted, that they commenced about two 
years ago, and Jefferies stated, that he took 
his portion about two years of certain ad- 
venturers, who commenced their operations 
about five years ago; but had they exer- 
cised the right claimed before the appoint- 





ment of the receiver, the question might 
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English Cases—Jones v. Corbitt and another. 





have been different. Prima facie, a party 
in possession of the surface is entitled to 
every thing, and if mines and minerals 
were reserved, the reservation did not im- 
ply a right to enter upon the land and 
search forthem. The parties had, there- 
fore, been acting contrary to the course of 
the court by taking upon themselves to enter 


into possession of lands, which must be con- | 








one month after the date, which period had 
elapsed ; and the defendants then accepted 
the said bill, and promised the plaintiff to 
pay the same according to the tenor and 
effect thereof, and of their said acceptance 
thereof; but the defendants did not pa 

the same when due. Pleas by the defend- 
ant Corbett ; first, that the defendants did 
not accept the said bill of exchange modo et 


sidered in possession of the court by the re- | forma ; second, and for a further plea, the 
ceiver,though he did suppose the contemptof | detendant Corbett says, that for a long 


the court to be unintentional. It was neces- 
sary that the property should be protected, 
and the parties complained of must, there- 
fore, undertake not to do any thing further 
tilltheir rights should be determined; if not, 
the court must have recourse to a severer 
method. His honor then said, that he 
would permit the matter to stand over till 
the next morning, in order to afford Mr. 
Rolt an opportunity of conferring with his 
clients; the parties, however, having re- 
fused to give any undertaking, the order 
for their commitment was made absolute, 
with leave to make such application to the 
court for discharging the order as they 
might be advised. Had they acquiesced, 
his honor said he should have simply made 
an order for an injunction. 


COURT OF QUEEN’S BENCH. 
Sittings in Banc after Hilary Term. 
Before Lord Denman, C. J., and Judges 


Patterson, CoLeripGe, WiLuiams and 
WIGHTMAN. 


Jones v. Corsett, and another. 
Feb. 1, 1842. 


Assumpsit against A. & B. as acceptors of a bill of 
exchange. Plea by A., that delendants were part- 
ners, and for partnership purposes accepted bills 
under the style of the co partnership; that B. ac- 
cepted this bill using the style of the copartnership, 
in fraud of A.,and not for the purposes of the co- 
partnership, but for his own purposes, without the 
authority or adoption of A., except as aforesaid; 
that A. had no consideration; of all which premises 
plaintiff had notice:—Held, on special demurrer, 
that the plea was bad as an argumentative traverse 
of A.’s acceptance. 


Assumpsit.—The declaration stated, 
that the plaintiff, on &c., made his bill of 
exchange in writing, and directed the same 
to the defendants, and thereby required 
them to pay to the plaintiff the sum of 35/, 








time, to wit, twelve months before and at 
the time of the drawing and accepting of 
the said bill of exchange in the first count 
mentioned, the defendants used, exercised, 
and carried on, in co-partnership together, 
the profession or the business of attornies 
and solicitors, under the name and style of 
Corbett & Insole; and the defendants on 
divers days during that time, fur the pur- 
pose of the said co-partnership and in car- 
rying on the business thereof, accepted 
divers bills of exchange, using in that be- 
half the name, style, and form of the said 
co-partnership ; and the defendant Corbett 
further says, that the defendant Thomas 
Insole, accepted the bill of exchange in 
the said count mentioned, using the name 
and style of the said co-partnership, in 
fraud of him the said Corbett, and not for 
the purposes of the said co-partnership, 
but for the private purposes of him the 
said Thomas Insvle; and that the said 
Thomas Insole, so accepted the bill of ex- 
change without the privity, consent, or au- 
thority of the said Corbett, nor hath he in 
any manner authorized or adopted the 
same, save and except as afvresaid, and 
that there never was any consideration or 
value to the said Corbett for the said ac- 
ceptance of the said bill of exchange, or 
for the payment thereof; of all which pre- 
mises the plaintiff, at the respective times 
of the drawing and of the accepting of the 
said bill of exchange in the said count 
mentioned, had notice, verification. De- 
murrer to the second plea, that the said 
plea amounts to a denial of having accepted 
the said bill of exchange as in the decla- 
ration alleged, and is an infurmal and argu- 
mentative traverse of that allegation, and 
amounts to the general issue. Jvinder. 
Gray, in support of the demurrer.—The 
authority of one partner to bind his co- 
partuer by an acceptance in their jvuint 
names, is an implied authority to accept 
bills wholly in respect of partuership trans- 
actions, and may be rebutted by notice. 
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English Cases.—Jones v- Corbett and another. 








(Galway v. Mathew, 10 East, 264.) This 
plea discloses that the plaintiff knew there 
was no such authority to accept this bill ; 
and it is therefore an irregular plea of non- 
accepit. [Patteson, J.—lu Galway v. Ma- 
thew, the plaiutiff had-notice that the part- 
ners had nv authority to accept any bills to 
to bind the defendant, but here the plea 
admits a general authority to accept for 
partnership purposes, and avers that this 
bill was drawn for private purposes. It 
gives a sort of color.] The plea avers, 
that the plaintiff had notice that the bill 
was accepted in fraud of the co-partner ; 
buta special plea of fraud is not necessary, 
because the fraud alleged is not one which 
induced the defendant Corbett to enter 
into any contract which he now seeks to 
avoid; it is rather a fraud in the nature of 
a forgery, showing that there was no accep- 
tance whatever by Corbett in point of fact. 
The plea in Huyselden v. Staff. (5 Adol. 
& Ell. 153) is of a similar description. 

H. Hill, coutra.—The plea confesses an 


the hands of a bond fide hulder without 
notice, and then avuids the acceptance as 
against the plaintiff’ It is not a plea of a 
general authority revoked by public notice 
as in Galway v. Matthew, but it admits the 
general authorityto accept. ‘That authori- 
ty is sui generis. An acceptance may be 
void for fraud in the hands of a party to 
the concoction of the bill, and it may be a 
binding acceptance in the hands of a bona 
fide holder. ( Wills v, Masterman, 2 Esp. 
731; Sheriff v. Wilks, 1 East, 48; Ridley 
v. Tuylor, 13 East, 175; Swan v. Steele, 7 
East, 210; Wintle v. Crowther, 1 C. & J. 
316.) [Patteson, J—This is a fault in the 
immediate party to the bill.| Whether 
there is an acceptance in law or not, where 
there is one in point of fact, may depend 
on the title of the holder of the bill; and 
therefore the facts which go to invalidate 
that title, as, fur instance, notice, must be 
specially pleaded. This plea would be 
bad if the allegation of notice were struck 
out of it. (Swan v. Steele, 7 East, 210.) 
Again if fraud vitiates the title it must be 
pleaded. (See Wilson v. Lewis, 2 M. & 
G. 201.) 

Gray, in reply. —De injurid, §c., could 
not be replied tu this plea, because it is in 
effect a denial of the defendant's accept- 
ance. It may be conceded that this plea, 
being a special plea, would be bad with- 
out the alleyation of nutice, for notice is 








one ingredient in the want of authority ; 
but the want of authority itself, and every 
ingredient of it, is involved in a traverse 
of the acceptance. In the plea of Wilson 
v. Lewis, the allegation of fraud was 
omitted. 

Lord Denman, C.J.—In Adams v. Jones, 
12 Adol. & Ell., 455,) we thought that a 
special plea amounting to a constructive 
denial of an endorsement, though good after 
verdict, would be bad on special demurrer ; 
and in the present case there is a special 
demurrer. We think the plea is bad; it 
ought to have been a traverse of the de- 
fendant’s acceptance in point of fact. Per- 
haps a plea stating the facts and conclu- 
ding with a special traverse of the accept- 
ance would have been the best mode of 
traverse ; the plea of non-accepit might 
have drawn into question whether under it 
the want of authority in one partner to 
bind the firm by acceptance could be given 
in evidence. In practice, huwever, I have 


an always known it done without objection. 
acceptance which would bind Corbett in | 





Patteson, J.—My mind has not been free 
ftom doubt during the argument. I do 
not find in this plea any confession of an 
acceptance by Corbett in point of fact, and 
therefore the facts alleged by him are not 
in avoidance. They amount to a denial of 
an acceptance. His co-partner might or 
might not be his agent to bind him by an 
acceptance, according to circumstances; 
if he was not, that amounts to a denial that 
Corbett in fact accepted even as against a 
stranger, and not merely as between the 
original parties to the bill. The fact whether 
this is his acceptance ur not does not de- 
pend on the knowledge or ignorance of 
the holder. But here the defect is in the 
original concoction of the bill. The want 
of authority in Insole to accept was known 
to the plaintiff, and the defendant should 
have traversed the acceptance. I would 
not be understood to say, that if all the 
facts had been set out in a plea by way of 
inducement, concluding without this that 
defendant accepted, the plea might not 
have been good. But I conceive the evi- 
dence of all these facts was admissible 
under the issue non-accepit, and therefore 
the plea in its present form is bad. 

Co.eripce, J—l am of the same opi- 
nion. The question between these parties 
is, whether the defendant Corbett’s accep- 
tance of this bill ever existed at all. It is 
alleged, that at the time of the drawing and 
accepting, the plaintiff had notice of those 
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Marshall and others v. Newson. 





circumstances which took away his co- 


partner Insole’s implied authority to accept | 


for the defendant. That seems to me to 
dispose of the case as to general authority ; 
none such existed in relation to the bill. 
Suppose that a general authority to accept 
bills existed, but that it was clogged with 
a particular exception in respect of a par- 
ticular person, as regarded that person the 
authority to bind the firm never existed, 
and the want of it might be shown under 
the general issue. 

Wicutman, J.—The declaration states, 
that both the defendants accepted this bill, 
and Corbett’s defence is, in substance, that 
he did not accept. In his plea, he neither 
confesses nor denies, in terms, an accep- 
tance by himself, but he shows an accep- 
tance by his co-partner in fraud of him with 
notice. He either admits an acceptance 
by both, as alleged, and avoids it by the 
matter of his plea, or he denies any accep- 
tance by himself at all. Both may have 
accepted, each in his own name, and un- 
less the plea confesses and avoids, it is 
clearly a bad plea. If he meant to plead, 
the plaintiff was precluded by his own act 
from suing on this bill, that might be spe- 
cially pleaded in avoidance; but the ground 
of defence is, that notwithstanding a prima 
facie authority in his co-partuer to accept 
the acceptance, does not, nor ever did, bind 
Corbett. Now, he might traverse his ac- 
ceptance and give in evidence, that his co- 
partner, who had authority to accept under 
certain circumstances, had not authority in 
this particular instance. It was therefore 
no acceptance by Corbett ; he might show 
under that traverse, that the act of another 
was not his act. 


Judgment for plaintiff. 


Marsa. and others v. Newson. 
FRIENDLY SOCIETY.—DETINUE.—LIEN. 


The proceedings of a friendly society were held at the 
house of the defendant. The flags, &c., of the so- 
ciety, were deposi'ed with him. | he committee of 
the society met from time to time at his house. 
The members of that committee were supplied with 
refreshments, &c. The society removed from the 
defendant’s house, and the flags, &c., were de- 
manded of him by a person not proved to be duly 
authorized by the trustees of the suciety, or by any 

. body else. The defendant refused to deliver them 








| demand on him. 


up till his claim for refreshments was satisfied, 
Held :—that detinue lay for these flags, and that 
there being no contract proved as between the de- 
fendant and the committee as the body representing 
the society, the liability fur the refieshments must 
be considered the personal hability of the individual 
members who have been supplied with them, and 
formed no defence to the action. 

Quezre, Wheth-r under the plea that the plaintiffs 
were not pussessed, the def: ndant in detinue can 
claim a lien—and whether a formal and authorized 
demand is necessary in detinue ? 


Tuts was an action of detinue. The 
action was brought by 140 persons, to re- 
cover from the defendant, the keeper of a 
tavern, certain flags and other things, which 
belonged to a society called the Sawyers’ 
Friendly Society. The defendant pleaded 
non detinet, and also that the plaintiffs 
were not possessed of the said flags, &c., 
as of their own property. The cause was 
tried before Mr. Justice Wightman, when 
a verdict was given for the plaintiff; but 
leave was reserved fur the defendant to 
move for a nonsuit or new trial. 

Mr. James now moved accordingly. 
There must be a nonsuit in this case. In 
the first place there was no sufficient evi- 
dence of* these parties being members of 
the society at the time of the demand. 
The second objection is that there was no 
demand made on the defendant by any 
persons clothed with sufficient authority to 
make such demand. [ Lord Denman, C.J.— 
Is a demand necessary in detinue?| There 
was here no other detention but that of the 
refusal to deliver up the flags, &c, on a 
demand made by some person who was 
not proved to have had any authority to 
make it. In order to maintain this action, 
a complete legal detention must be shown. 
Here none is shown, but by the mere fact 
of the demand, and the defendant merely 
refused to give up the flags, as he had a 
claim on the members. The club was not 
an enrolled club, The rnles of the club 
were put in evidence, and by them it ap- 
peared that the parties who were to have 
the custody of these things were trustees 
for the rest of the members, and as no de- 
mand by them in that character was made, 
there was no evidence uf such demand on 
one side, or detention on the other, as to 
enable these parties to maintain the ac- 
tion. The articles sought to be recovered 
in this action, were deposited by the trus- 
tees with the defendant, and persons who 
were strangers to the trustees made the 
There was, therefore, 
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no legal evidence of a detention of these 
things, as against the parties who had au- 
thority to demand them. [Lord Denman, 
C. J —I should like to see how a demand 
is necessary in detinue.] But even if no 
demand is necessary, still a detention must 
be shown, and that was only shown in the 
way already stated. The plea raised the 
issue of the detention of the gouds. The 
plea, in form, amounted to this; that the 
defendant saith that he doth not detain the 
money, goods or chattels of the plaintiffs, 
or of any of them, in manner and form as 
above alleged, It was necessary to prove 
a detention as against the plaintiffs, All 
that was proved was a detention as against 
a person named Marshall. That was no- 
thing. The defendant might not have been 
justified in giving them up to Marshall. 
| Patleson, J.—The new rules say,* “the 
plea of non deéinet shall operate as a de- 
nial of the detention of the goods by the 
defendant, but not of the plaintiff’s pro- 
perty therein; and no other defence but 
such denial shall be admissible under that 
plea.” But the two issues here taken to- 
gether would raise the question.]| Then 
again, the plaintiffs were bound to show 
that they were members of the club. That 
was not shown, The club was a charge- | 
able body, and it was at least necessary to 


defendant, who was landlord of the house 
where the society met, had any lien on 
these flags, &c., for his demand. He had 
a demand against the trustees of the club, 
fur things supplied to them. The witnes- 
ses stated that they had the goods supplied 
to them personally, and not as the commit- 
tee or trustees of the society. It is clear 
that a right of lien may be set up in deti- 
nue. Lane v. Tewson, (12 Ad. & Ell. 116, 
n.) Where such a defence was allowed to 
be set up under the plea that the goods. 
were not the goods of the plaintiff. There 
is such a plea here. A lien against any 
one of the parties here claiming the goods, 
would defeat the action. Wa/ker v. Kel- 
sall, (7 Mee. & Wels. 264.) [Lord Den- 
man, C. J.—But can the defendant set up 
the claim of lien against any one of the 
forty parties, when he knew that the 
things sought to be recovered were the 
property of all the forty together, and took 
them as such at the time he received them 
into bis custody ?]| He can, four he would 
not have made the supply of the goods if 
he had not believed the society to be an- 
swerable. [Lord Denman, C.J.—The way in 
which you put it is, that one was acting for 


| all. But that is different from the fact of the 


case you have cited.] In an action by ten 
plaintiffs in trover, a lien established against 





show that the plaintiffs were the persons 
constituting the society at the moment of 
bringing the action. [Mr. Justice Cole- 
ridge.—W ould it not have been sufficient, 
had they proved themselves members of 
the society at the time of the deposit 1] It 
would not. They must show that every 


plaintiff named on the record was a mem. | 


ber of the club at the time of action brought, 
for otherwise there would be a misjoinder 


of plaintiffs. [Mr. Justice Colertdge.—If | 


I am the owner of goods, by being a mem- 
ber of a society, can I cease to be so by 
going out of the society?] A member 
may cease to have any title to the property 
of a society by going out of it. If he has 
no title he can maintain no action. He 
should be shown to have a title, to main- 
tain the action at the time of action brought. 
Here there was a perpetual change of 
members. Members weut in every week, 
and quitted every week. There was no 
evidence to show who were members at 
the time of the commencement of the ac- 
tion, Another question was whether the 


+H. T. 4 W. 4, tit ili 


one would defeat the whole action, for all 
must have the right to recover. [Mr. Jus- 
| tice Patteson—That is not so, for the cir- 
| cumstances existing here would not con- 

stitute a debt against any but those to whom 

the supply of the goods bad been made. 
| There is no contract with these parties, 
nor can this liability be asserted as a con- 
| sequence of law. | 


Cur. ad vult. 
On a subsequent day, Lord Denman, C. 
| J., said, we have spoken to the learned 
| judge, and we do not think that there is any 
| ground for a rule in this case. 
Rule refused. 


QUEEN’S BENCH PRACTICE 
COURT.—Easter Term.—1842. 


Rosertson v. Mitts. 


SUMMARY JURISDICTION OF THE COURT OVER 
AN ATTORNEY. 


Where it is suggested that an attorney has been guilty 
of conduct which, if actually committed, would 
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render him liable to indictment, the court will not 
call upon him summarily to answer the matters al- 
leged against him by affidavit. 


Creasy moved for a rule upon the 
plaintiff in this suit, who was an attorney, 
calling upon him to answer certain mat- 
ters alleged in an affidavit. The effect of 
the allegations was, that at the trial of the 
cause, the plaintiff, who had conducted his 
own case, had handed to a witness, in sup- 
port of an allegation made by him of his 
having made a certain payment, a receipt 
bearing date in July, the stamp on which, 
however, proved not to have been affixed 
to the paper until the subsequent Decem- 
ber. This, it was urged, clearly showed 
the falsity of the evidence attempted to be 
produced, in order to impose upon the 
ury. 

_ Cur. ad vult. 

Coteriper, J.—I think that if I granted 
any rule in this case, I should be infringing 


on that rule of evidence which forbids a | 


man being put in a position in which he 
may be compelled to criminate himself. If 
the facts be true, which are alleged, the 
attorney might be charged, either with su- 
borning a witness to commit perjury, or, 
with joining in a conspiracy to produce a 
false receipt. 
Rule refused. 


IN THE COMMON PLEAS. 
Before Sir N. Tynpat, C. J., and Judges 
Cottman, Erskrne, Maute and Cres- 
WELL. 
Marruew v. Davis.— Easter Term—1842. 


REFERENCE—AWARD, 


A cause, and all matters in difference, being referred 
to an arbitrator, pending a demurrer, the arbitrator 
is authorized to dispose of the demurrer. 


Mr. Serj. Talfourd moved for a rule to | 
set aside the award made by the arbitrator | 
It was an action of debt, to | 


in this cause. 
which the defendant pleaded four pleas. 





The plaintiff took issue upon three, but | 


demurred to the fourth. Pending the de- 
murrer, the cause and all matters in diffe- 
rence were referred to arbitration. ‘The 
arbitrator directed judgment to be entered 


for the defendant on the demurrer, and it | 


was now submitted that his award, in this 
respect, was unauthorized, 

Per Curiam.—The reference of all mat- 
ters in difference was by mutual consent, 
The award cannot be objected to on this 
ground. 

Rule refused. 





PRACTICAL POINTS—Banxruptecy. 


PROPER TIME TO PRESENT A CHEQUE, 


A cheque, said Mr. Justice Bayley, is 
intended for immediate payment, and not 
for circulation, It is the duty of the per- 
son who receives it, to present it for pay- 
ment on the same or the following day; and 
if he neglects so to do, and the parties upon 
whom itis drawn should become bankrupts 
in the mean time, he must bear the loss. 
Down vy. Halling. And ina recent case it 
has been held, that the holder of a cheque 
is bound to present it for payment within 
a reasonable time ; that is, in the course of 
the day succeeding that on which he re- 
ceived it from the drawer, and that whether 
he presents it himself or through his bank- 
ers. The plaintiffs received from the de- 
fendant a cheque upon Y. & Co. (bankers, 
not using the clearing house,) before five 
o’clock on the 10th of March, and paid it 
into their bankers, W. & Co., on the fol- 
lowing day: W. & Co. presented it for 
payment on the 12th, shortly after W. & 
Co. had stopped payment ; and it was held, 
that, as between the drawer of the cheque 
and the’ payee, the presentment was tvo 
late. Alexander v. Burchfield, 3 Scott, 555. 


‘MISCELLANEOUS. 








An Embryo Chancellor—A gentleman, recently 
called tu the bar, wlio was more pleased at witnessing 
the evolutions of Ellsler than reading Coke upon Lyt- 
tleton, received a brief. with instructions to move for 
a commission to examine witnesses. On the brief, 
the word commission was abbreviated—it ran thus :— 
“ Mr. ——, please to move for a comm’on to examine 
witnesses.” The gentleman did not look at his brief, 
until he was called on by the judge, when he hterally 
followed his instructions by moving for a “ common” 
tu examine witnesses. ‘‘ How many witnesses have 
you?” inquired the facetious judge. ‘‘lhey are very 
numerous,” said the counsellor. ‘‘ Then,” replied the 
judge, “‘ you can take SauisBury Pian.” 





Lawyer and client.—“ Sir,” observed counsellor 
—— to judge ——, ‘when a man is his own lawyer 
he has a fool for aclient.” ‘Mr. ——,” observed the 
complacent judge, * that saying was invented by law- 
yers. 
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